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This paper  analyzes  “constitutional  effectiveness”  – the  degree  to  which  constitutions  can
be enforced  – in  the  system  of  government  vs. the  system  of  clubs.  I argue  that  clubs  have
residual  claimants  on  revenues  generated  through  constitutional  compliance,  operate  in  a
highly  competitive  environment,  and  permit  individuals  to sort  themselves  according  to
their  governance  needs.  These  features  make  their  constitutional  contracts  self-enforcing.
Government  lacks  these  features.  So  its  constitutional  contract  is  not.  Institutional  augmen-
tations  that  make  government  more  club-like,  such  as  federalism,  democracy,  and  limited
government  scope,  improve  government’s  constitutional  effectiveness.  But  constitutional
effectiveness  remains  superior  in  the  system  of clubs.

© 2011 Elsevier B.V. All rights reserved.

. Introduction

James Buchanan pioneered the economic theory of government, the economic theory of clubs and the economic theory
f constitutions (Buchanan, 1965; Buchanan and Tullock, 1962).1 Oddly, almost no one has attempted to connect these
heories.2 This paper does that. It analyzes “constitutional effectiveness” – the degree to which constitutions can be enforced

 in the system of government vs. the system of clubs.
I argue that clubs have residual claimants on revenues generated through constitutional compliance, operate in a highly

ompetitive environment, and permit individuals to sort themselves according to their governance needs. These features
ake their constitutional contracts self-enforcing. Government lacks these features. So its constitutional contract is not.

Institutional augmentations that make government more club-like, such as federalism, democracy, and limited govern-

ent scope, improve government’s constitutional effectiveness. But constitutional effectiveness remains superior in the
ystem of clubs.

� I’m very grateful to Pete Boettke, Chris Coyne, and an anonymous referee for comments and suggestions. I also thank the Becker Center on Chicago
rice  Theory at the University of Chicago, where I conducted part of this research, the Mercatus Center at George Mason University, and Fund for the Study
f  Spontaneous Order for financial support.

E-mail address: PLeeson@GMU.edu
1 Each of these theories has been important to political economy’s advance over the last 50 years. Sandler and Tschirhart (1997) survey the development

nd  application of the economic theory of clubs. Voigt (1997) surveys the development and application of the economic theory of constitutions. For an
verview of Buchanan’s unique political economy and a discussion of its importance, see Boettke (1998).
2 Boudreaux and Holcombe (1989), who  consider how developers sell memberships in constitutionally governed residential communities, are the only

xception I found.
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Assuming individuals care about constitutional effectiveness, this begs the following question: Why  don’t societies use
the system of clubs instead of the system of government to supply governance? The answer is perhaps they should.

2. Two  tales from the state of nature

Buchanan (1975) offers a useful starting place for thinking about the emergence of collective decision-making organs and
the constitutional contracts that bring them into existence. Following Hobbes ([1651] 1982) he asks us to begin our thinking
with a state of nature in which no such organs exist. In the state of nature each individual is responsible for protecting his
own property rights and producing the goods he desires.

This state is insecure. Persons’ property is constantly exposed to expropriation by others. This cripples individuals’ ability
to cooperate for mutual gain. The relationships required to finance and produce goods with strong “publicness” attributes
that no person finds profitable to produce individually are impossible.

According to Buchanan, individuals who find themselves in this state have a mutual interest in signing a “disarmament
contract”. This contract is an agreement between each person in the state of nature to forbear preying on others. Individuals
also have a mutual interest in appending this contract to share in the financing of public goods.

The disarmament contract confronts a prisoners’ dilemma. Each person has an incentive to renege on its terms after he
signs. Individuals overcome this dilemma by forging a modified version of this contract – a “social contract”.

The social contract endows one or several members of society with coercive authority to enforce the disarmament’s terms
and to ensure that individuals contribute to public goods, per their agreement. This governance-creating contract is called
a constitution. The person(s) who the constitutional contract endows with the power to enforce its terms on the others has
a monopoly on the legitimized use of force. The monopoly governance organ he controls is called government.

In Buchanan’s analysis, contracting in the state of nature creates the system of government. However, with a few tweaks
it’s possible to tell a similar story, but one that results in the “system of clubs” instead.3 That story is as follows.4

Insecure in their property and unable to enjoy the public goods they desire in the state of nature, individuals demand
governance services.5 Some of them, perhaps the strongest ones, offer to sell property protection, and thus some delineation
of rights, to others.6 The kind, quality, and price of that protection varies.

Some persons may  offer full-time police protection to individuals who enter “disarmament contracts” through them.
Others offer only part-time protection to such persons. Some persons offer disarmament contracts that prohibit a range of
activities besides violent conflict. Others offer “night watchman” disarmament contracts that prohibit no more than this.

The other persons in the state of nature may  contract with such protection providers. Or they may  enter the protection
business themselves and offer different kinds of disarmament contracts to others instead. Some persons may  choose not to
enter into any disarmament contract at all and remain unprotected.

Protection sellers also offer conflict resolution services to their customers. Some may  offer to adjudicate customers’
conflicts through courts. Others might offer to referee duels. Further, persons who don’t sell protection services may  sell
adjudication services to others “à la carte”. Some persons may  choose to sell adjudication services specifically for conflicts that
emerge between protection sellers and their customers, or between customers who  have entered disarmament contracts
with different parties.

Similarly, to satisfy the demand for non-protection related goods with strong “publicness” attributes, some persons offer
contractual arrangements to others for the financing and provision of various public goods. Some private protection sellers
may  bundle these goods in the disarmament contracts they offer. In other cases specialist providers of such goods may offer

contracts for their services.

Individuals’ different governance demands – demands for protection and non-protection related public goods – drive the
particular contracts that are offered and emerge. Some of these contracts may  create communal property arrangements for

3 My  analysis of the system of clubs vs. the system of government bears some important similarities to Ostrom, Tiebout, and Warren’s (1961) discussion
of  a ‘polycentric political system’ vs. ‘gargantua,’ Foldvary’s (2002) discussion of ‘cellular democracy’ vs. ‘mass democracy,’ and Frey’s (2005) discussion
of  ‘functional, overlapping, competing jurisdictions’ vs. traditional federalism. The system of clubs may  be seen as a more radical or extreme form of
the  polycentric political systems these authors describe in the case of municipalities or jurisdictions. The system of clubs system doesn’t seek to ‘mimic
the  market’ in governance. It seeks to establish a genuine market in governance. On the limits of ‘governance quasimarkets’ and the benefits of genuine
governance markets, see the discussion below and Boettke et al. (forthcoming).

4 My  tale bears some resemblance to Nozick’s (1974). However, in Nozick, for reasons that, as I discuss at the end of this paper, I believe are similar to
ones  operating implicitly in Buchanan’s tale, the system of clubs leads to the system of government via an invisible-hand process.

5 I sketch the system of clubs very briefly. For an excellent, detailed discussion of such a system and the incentive compatibility of the contracts that
underlie it, see Friedman (1989).

6 Like Buchanan’s tale, mine assumes that individuals in the state of nature have sufficiently secure rights to their persons and ‘wills’ to enter into
contracts. Buchanan’s (1974) primary objection to ‘anarchist’ systems, such as the one I describe, is that these systems presuppose an initial definition
of  property rights from which such a system arising out of private contracting could emerge. This is peculiar. First, as indicated above, his system of
government also assumes some initial definition of rights. How else are persons in the state of nature entering a social contract to create government?
Second, this assumption, which we both make, doesn’t seem terribly unreasonable. The initial distribution of rights is determined by physical strength or
‘cunning’ in the state of nature. That state is not one without any rights distribution. It’s one in which rights are distributed by ‘might’. One objection to
such  a distribution is that it entails the strongest (or most cunning) person having all the rights and everyone else none. But this objection is mistaken. The
costliness of violently appropriating resources currently in others’ hands means that even the strongest man  finds it in his interest to pass some of those
resources – and thus rights to them – back to their original holders. See, for instance, Leeson and Nowrasteh (forthcoming).
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ustomers and involve redistributing income from richer signatories to poorer ones. Other governance contracts may  create
overnance arrangements that look very individualistic. Nearly any and all kind of governance contract, each with its own
haracteristics, is possible. I leave it to the reader’s imagination to fill in the many alternative governance configurations to
he few described above.

Each of these governance contracts creates a “club”.7 Buchanan’s (1965) theory of clubs explains how individuals can
upply goods with a high degree of “publicness” privately. Club goods are excludable but non-rivalrous (or only rivalrous
ast some congestion threshold). Thus it’s profitable to supply them privately if sellers can induce a sufficient number of

ndividuals to share their cost. Buchanan developed the theory of clubs with goods like swimming pools in mind. But the
ame underlying logic applies to all goods of this type, including governance itself.

The process I describe that gives rise to the system of clubs from the state of nature is similar to the one Buchanan describes
hat gives rise to the system of government from that state. In both accounts governance emerges from contractual agreement
ut of individuals’ mutual interest in supplying it collectively. But there’s a crucial difference in our accounts.

In Buchanan’s account everyone enters the same constitutional contract. That contract creates a monopoly governance
upplier, making it the single source of legitimized force in society. There’s one constitution and one collective decision-
aking organ. Governance is monocentric.
In my  account individuals enter a variety of different constitutional contracts – as many as “the market will bear”.

hese contracts create a multitude of governance suppliers, generating many, competing sources of force in society. There
re multiple constitutions and collective decision-making organs. Governance is polycentric.8 This difference between the
ystem of government and the system of clubs turns out to be critically important.

The skeptical reader, for whom the process Buchanan describes that leads to the emergence of the system of government
ounds eminently reasonable but the process I describe that leads to the emergence of the system of clubs sounds like science
ction, will be relieved to learn that the latter has the stronger claim on historical reality.

As Buchanan recognizes, individuals have never forged a system of government through a social contracting process
ike the one he describes. However, they have forged systems of clubs through a contracting process not unlike the one I
escribe. Anderson and Hill (1979, 2004) document such a process in the 19th-century American West. Miners, adventurers,
nd settlers reached the western United States before the U.S. government did. To satisfy their demand for governance they
reated land clubs, mining clubs, and wagon trail clubs that governed property rights, mining camps, and wagon trails. Each
lub had its own constitutional contract.9

Both government-creating and club-creating constitutional contracts create governance. And both confront the same
bstacle: constitutional enforcement. Clubs and governments enforce contracts between their customers or citizens. But
hat enforces contracts between them and their customers or citizens? Unlike “ordinary” contracts, contracts with gover-
ance suppliers – i.e., constitutional contracts – must be self-enforcing.

Below I show that my  tale from the state of nature is not only more historical than Buchanan’s. It’s more logical. In
he system of government the question, “Who guards the guardians?,” goes unresolved. In the system of clubs it does not.
here’s a simple reason for this. In the system of clubs constitutional contracts tend to be self-enforcing. In the system of
overnment the constitutional contract does not.

. Self-enforcing constitutions: government vs. clubs

Three features of the system of clubs, which are either absent or only weakly present in the system of government, account
or constitutional self-enforcement in the former but not the latter. First, in the system of clubs governance suppliers are
esidual claimants on revenues they generate through constitutional compliance. Clubs have owners. They earn the profits
owing from individuals’ patronage of their clubs. Thus their interests are tied directly to their clubs’ success in attracting
atrons. This success depends on their clubs’ constitutional effectiveness.

If club owners (or their agents) violate their clubs’ constitutions, they lose patrons. Club owners capitalize this loss. In
ontrast, if club owners ensure constitutional compliance, they capitalize the benefits of satisfying their patrons. Residual
laimancy in the system of clubs aligns club owners’ and club members’ interests. In doing so it makes clubs’ constitutional
ontracts self-enforcing.

In the system of government the monopoly governance supplier isn’t a residual claimant on revenues he generates through

onstitutional compliance. He’s a residual claimant on revenues he generates through increasing citizens’ productivity.

hen citizens produce more, government earns more revenue. Thus government has some incentive to enhance citizens’
roductivity. But that’s not the same as having an incentive to comply with the constitutional contract citizens agreed to.

7 In the system of clubs I have described, governance rules and organs are consciously selected but must pass a market test. This take on privately created
rder  helps to resolve the difficulties Buchanan (1977) expresses about inefficient privately created order in Hayek (1973).  It enables the ‘good’ kind of
onstructivism that Buchanan wants to ensure is possible without falling prey to the problems of the ‘bad’ kind of constructivism that both Buchanan and
ayek  are keen to avoid.
8 I borrow this term from Ostrom et al. (1961).
9 The literature on private governance arrangements – some club-like, others less so – is large and growing. For instance, see Benson (1990), Ellickson

1991),  Friedman (1979), and Leeson (2007a, 2007b, 2008a, 2009a, 2009b).
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Consider two cases. First, suppose the constitutional contract citizens desire, and thus agree to, isn’t productivity maxi-
mizing. Citizens dislike large wealth disparities. So they agree to a constitutional contract that involves significant income
redistribution. Or citizens may  value leisure highly. So they create a constitutional contract that gives them more leisure at
the expense of providing for the quantity/mix of public goods that maximizes their productivity. Such a society is materially
poorer than one that doesn’t redistribute income or requires individuals to contribute more to public goods. But citizens
prefer it.

Government does not. It can’t tax utility. Thus, if government is a revenue maximizer, it prefers a materially richer society.
Its incentive is to violate the constitutional contract citizens agreed to, for example by supplying more public goods than
the constitution calls for, because this raises resident productivity.

Now suppose the constitutional contract citizens desire, and thus agree to, is productivity maximizing. In this case, too,
government has an incentive to break the constitutional contract. Government doesn’t internalize the full cost of taxation.
Tax distortions are borne partly by government, but also partly by citizens. Thus the tax rate that maximizes revenue – the
one government desires – is always higher than the tax rate that citizens would unanimously consent to (McGuire and Olson,
1996).10 That means it’s higher than what citizens agreed to in the constitutional contract.

The system of government has a residual claimant. But from the perspective of constitutional effectiveness, it’s a claim on
the residual of the wrong thing. The residual government claims doesn’t co-vary with satisfying citizens and thus constitu-
tional effectiveness. It covaries with maximizing tax revenue. This gives government an incentive to violate the constitutional
contract.

The second reason the system of clubs facilitates constitutional self-enforcement is that it’s highly competitive. In that
system individuals have a multitude of constitutional, and thus governance, options available to them, including not con-
tracting into any collective decision-making organ at all. The large number of competing governance organs and freedom of
entry into this market exposes each club’s owners to the pressures that competitive markets expose traditional producers
to.

The threat of consumer exit – with a competing club’s assistance if necessary – constrains the club’s owners in how
they wield the authorities their customers have endowed them with constitutionally. If club owners break their end of
their constitutional contract, club customers exit. This threat makes constitutional compliance compatible with club owner
incentives. It aligns the interests of the club’s agents and principals.

Exit isn’t free. It’s costly to leave a situation in which one has “put down roots”. Thus there remains some range over which
owners may  exploit customers. However, the more “poly” governance is, the smaller this range is, and thus the stronger the
self-enforcing power of constitutional contracts is, and vice versa. The system of clubs maximizes governance’s “poly-ness”.
There are as many governance organs as individuals demand. Thus the system of clubs minimizes the exploitation that’s
possible because of exit costs and maximizes the self-enforcing power of constitutional contracts.

The system of government minimizes governance’s “poly-ness”. It limits governance provision to a single organ. Thus
the system of government maximizes the exploitation that’s possible because of exit costs and minimizes the self-enforcing
power of its constitutional contract.

The third reason the system of clubs facilitates constitutional self-enforcement is that it’s highly assortive. Since there
are no artificial limits on the constitutional contracts and associated governance organs that individuals may  develop
and join in that system, the governance organ that each person would ideally prefer tends to govern him. By “artificial
limits” I mean there are no systemically created barriers to creating a different, competing collective decision-making
organ.

There are of course economic limits. For example, it’s not possible to develop a club wherein choices are costless or
unicorns adjudicate commercial disputes. Also, there are good economic reasons why, even if I prefer a slightly different
governance “package” from one provided by a currently existing club with many customers, I may  still choose to join that
club rather than creating my  own competing one. Network effects can create increasing returns to membership in an existing
governance organ. These effects may  exert some naturally limiting influence on the number of governance organs that evolve
in the system of clubs. This influence’s extent depends on how strong network effects are for governance. I discuss this issue
more below.

Assortiveness facilitates constitutional self-enforcement in the system of clubs by enabling club customers to threaten
coordinated punishment of constitution-violating club owners. Because of that system’s assortiveness, clubs tend to consist
of persons who share preferences and goals. Such persons are more likely than persons with divergent preferences and goals
to share ideas about what kinds of agent behaviors constitute constitutional violations and what kinds do not. This permits
them to threaten constitution-violating club owners with coordinated punishment, such as collective exit.

Coordinated punishment is more severe than uncoordinated punishment. It imposes a higher cost on “bad” club owners.

Knowing that constitutional violation will lead to not just one or a few persons punishing them, but rather all of the club’s
customers, club owners find constitutional compliance incentive compatible for a larger range of potential opportunistic
behavior.

10 If ‘government’ is just a synonym for unanimous consent, then of course the tax rates would be the same. But if every governmental decision/activity
requires unanimous consent, individuals remain in precisely the situation in which they started in the state of nature. They have not created a third-party
enforcer, and thus a government, at all.
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The system of government isn’t assortive. Government artificially (i.e., through non-economic forces) limits the ability
f individuals who have different interests and objectives to sort themselves into collective decision-making organs that
eflect those differences. In establishing a monopoly governance organ government precludes such sorting completely. Every
erson, regardless of interests or objectives, falls under the same governance organ’s purview.

The absence of assortiveness in the system of government undermines assortiveness’ ability to facilitate constitutional
elf-enforcement in that system. When citizens’ interests and objectives vary, ideas about what constitutes a constitu-
ional violation, and how to respond such a violation, are likely to vary too. This makes it harder for citizens to coordinate
unishments of constitution-violating agents. Knowing that punishments for constitution violations are unlikely to be com-
rehensively collective, and thus will be less severe, agents of government are willing to engage in a wider range of such
iolations.

. Enhancing government’s “clubness”

One criticism of the foregoing analysis is that it treats constitutional contractors as naïve. Sophisticated constitutional
ontractors would surely insist on including provisions in their contract with government that might improve constitutional
elf-enforcement in the system of government. In the real-world system of government individuals include such provisions in
he constitutional contract. Three such provisions are especially important: federalism, democracy, and limited government
cope.

We can understand these provisions as attempts to make the system of government more like the system of clubs – as
ttempts to enhance government’s “clubness”. They may improve constitutional effectiveness in the system of government.
ut, for reasons described below, constitutional effectiveness in the system of clubs remains superior.

.1. Federalism

Sophisticated individuals entering a constitutional contract that creates government may  insist on including a pro-
ision that creates federalism. They may  write into the constitutional contract that beneath the central government
here must be smaller sub-governments, each of which has considerable autonomy from the center in its governance-
elated decisions. To facilitate this, each sub-government shall have its own constitutional contract – limited only by
he rules set down in the constitutional contract with the central government – with the individuals that reside within
ts domain. Those constitutional contracts may  differ in the kind of protection they supply, and thus in how they define
ights, the means by which they supply protection, and the mix and quantity of non-protection related public goods they
rovide.

A federalism provision attempts to mimic  the competitive and assortive features of the system of clubs that facilitates
onstitutional self-enforcement in that system. Tiebout (1956) articulated the mechanism whereby this could help to produce
onstitutional effectiveness. If a sub-government violates its constitutional contract with its citizens, they may  move to an
rea governed by a different-sub government that does not. The threat of competition between sub-governments improves
onstitutional effectiveness in each.

Further, since under federalism individuals have more than one choice about protection and public good arrangements,
hey’re able to sort themselves better by the constitutional contracts they desire. This facilitates their ability to coordinate
unishment of sub-governments that violate their constitutional contracts, encouraging sub-governments to comply with
heir constitutions.

There are (at least) two limitations to a federalism provision’s ability to improve constitutional effectiveness compared to
he system of clubs. First, unless the constitutional contract with the central government permits as many sub-governments –
ach with its own constitutional contract – to develop as individuals desire, the degree of competitiveness and assortiveness
nder the system of government, and thus competition’s ability to facilitate self-enforcing constitutional contracts under
his system, remains lower than it is under the system of clubs in which there is no constraint on the number (or variety) of
overnance organs that may  operate.

If the constitutional contract with the central government permits an unlimited number (and variety) of sub-governments,
ts ceases to be a monopoly collective decision-making organ. Such a system of “government” is for all intents and pur-
oses the system of clubs. To remain a government in any meaningful sense government must limit the number of
ub-governments. In doing so it limits the extent to which competition and assortiveness can facilitate constitutional
ffectiveness compared to the system of clubs.

The same is true regarding sub-governments’ autonomy. Allowing sub-governments complete autonomy would undo
he central government’s monopoly on the legitimized use of force. Thus government must limit sub-government
utonomy. But in doing so it limits the variety of governance organs that may  exist compared to the system of

lubs.

The second reason that including a federalism provision in the constitutional contract is at best of limited help in facilitat-
ng constitutional effectiveness is that, for the reasons described in the previous section, individuals’ constitutional contract

ith the central government isn’t self-enforcing. Thus there’s no way to make the central government comply with the
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provision in the constitutional contract according to which it permits sub-governments. If the central government finds it
in its interest to renege on the federalism provision, it remains able to do so.11

4.2. Democracy

Sophisticated persons entering a constitutional contract that creates government may  insist on including a provision
that creates democracy. They may  write into the contract that they reserve the right to popularly depose existing agents of
government and put new ones in their place.

A democracy provision attempts to mimic  the residual claimaint-on-constitutional effectiveness feature of the system of
clubs that facilitates constitutional self-enforcement in that system. Ferejohn (1986) articulated the mechanism whereby this
could help produce constitutional effectiveness.12 If agents of government violate the constitutional contract with citizens,
citizens may  remove them from their position as agents of government. The threat of removal connects government agents’
interests to constitutional effectiveness, making it more likely that agents will comply with the constitutional contract.

Public choice theory elaborates a long list of limitations on such a democracy provision’s ability to improve constitu-
tional effectiveness in the system of government. Perhaps foremost among these is the logic of special interest groups. The
behaviors that maximize government agents’ chances of reelection often differ from the behaviors that are consistent with
constitutional compliance.

Popularly elected agents of government improve their chance of reelection by concentrating benefits on the well-
organized, well-informed signatories of the constitutional contract at the expense of poorly organized, uninformed
signatories. Unless the latter individuals requested such redistributions in the constitutional contract, including a democracy
provision needn’t lead agents of government to comply with that contract’s terms.

4.3. Limited scope

The final provision I consider that sophisticated persons may  insist on including in a constitutional contract that creates
government is one that limits government’s scope. They may  write into the contract that government is authorized to
undertake only a few basic activities, for example providing institutions of law and order, such as police and courts, and
perhaps a few other basic public goods, such as roadways and education.

A limited-scope provision attempts to mimic  the effect of the assortiveness feature of the system of clubs that facilitates
constitutional self-enforcement in that system. Hayek (1960) articulated the mechanism whereby this could help to produce
constitutional effectiveness. If government’s activities are limited to only the very few things that command the widest
assent, it’s easier for individuals to determine whether government is complying with or violating the constitutional contract.
Further, since individuals share interests with respect to these activities, they’re more likely to perceive the same behaviors
as either complying with or violating that contract. Thus they’re better able to coordinate punishment for the latter.

Like federalism and democracy, a limited scope provision is limited in its ability to improve constitutional effectiveness in
the system of government. The reason for this is one of those given above in my  discussion of federalism. Since a limited scope
provision is itself part of the constitutional contract, there’s nothing to enforce it. Individuals may  include a limited scope
clause in the constitutional contract. And government may  ignore it. The limited scope provision isn’t itself self-enforcing.
Thus it’s difficult to see how it could improve self-enforcement of the constitutional contract more generally.

5. Parting shots

This paper has stated the obvious: constitutions are more likely to be effective when the individuals charged with execut-
ing them have an incentive to do so. That happens when governance suppliers are residual claimants on revenues generated
through constitutional compliance; when they supply their services in a competitive market; and when individuals can sort
themselves according to the kind of governance services they desire. The system of clubs has these features.

Constitutions are unlikely to be effective when the individuals charged with executing them have little incentive to
do so. That happens when governance suppliers aren’t residual claimants on revenues generated through constitutional
compliance but are residual claimants on revenues generated through resident productivity instead; when the supply of

governance is monopolized; and when individuals can’t sort themselves according to the kind of governance services they
desire because only one constitutional contract is available. The system of government has these features.

Including provisions in the constitutional contract that make government more club-like may  improve government’s
constitutional effectiveness. But not much. Unless these provisions are themselves self-enforcing, they aren’t helpful.

11 If government initially permits sub-governments to form and later decides it would like to reel back federalism, it may find it hard to do so. Sub-
governments may  resist government action that tries to do this. For this reason federalism is the most effective way to enhance government’s ‘clubness’
among  the ways I consider.

12 See also, Barro (1973).  For a slightly earlier treatment of similar themes, see Hamilton et al. ([1788] 2008).
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The bottom line is this: constitutional rules, which determine what their executors are supposed to do,  are no substitute
or incentives, which determine what their executors will actually do.13 The system of clubs, which provides the correct
ncentives for constitutional self-enforcement, exhibits superior constitutional effectiveness whether the constitutional
ontract that forms government contains rules intended to facilitate its self-enforcement or not.

My analysis begs the following question: rather than attempting, and inevitably failing, to mimic  the system of clubs’
esirable features with the system of government, why don’t societies use the system of clubs to supply governance?

There are three kinds of answers to this question. The first kind argues that societies don’t currently do this. But if they
are about constitutional effectiveness they should.

The second kind of answer argues that societies use the system of government instead of the system of clubs because,
hile the system of clubs may  exhibit superior constitutional effectiveness, it can’t supply the kind of governance people
esire. The “publicness” characteristics of “governance goods” make this so. These goods are non-excludable. Private action
an’t profitably provide them. Therefore the system of government must.

Although this is the most common kind of answer to the question posed above, I find it the most puzzling. With the
ossible exception of certain kinds of defense services designed to protect massive territories, the benefits of which we
re technologically incapable of excluding some persons from, every supposedly non-excludable governance good is in
act excludable. Police, courts, and other kinds of law enforcement services are certainly excludable. So are non-protection
elated governance goods. Education, healthcare, welfare insurance, lighthouses, parks, roads, radio waves, and waterways
re excludable. So is air space. It’s costly to exclude non-payers from these goods. But providing them privately isn’t just
ossible. It’s reality. Clubs have provided them privately for centuries (see, for instance, Coase, 1974; Benson, 1990; Beito
t al., 2002).

A more charitable interpretation of the second kind of answer to the question of why societies use the system of govern-
ent, and not the system of clubs, to provide governance is that while the system of clubs may  succeed in providing some

evel of the public goods governance demands, it doesn’t supply the efficient level.
It’s true that nearly all goods produce some positive or negative spillovers. Internalizing all of these is impossible. Thus

ome inefficiency in the system of clubs is inevitable. But as Buchanan’s work constantly reminds us, it doesn’t follow from
his recognition that government can do better. Political activity is riddled with external economies (Friedman, 2008).

Political decision making generates costs that fall predominantly on persons other than the political decision maker. Think
f voters, or legislators, or judges. The omnipresence of externalities in political decision making is one of its hallmarks and
hat distinguishes it from decision making in the market. Thus the notion that the system of government can get society

loser to the efficient level of public goods, let alone get it to the efficient level is, well, absurd. Markets fail. But both theory
nd evidence give us good reason to think that government fails much worse.

The third kind of answer to the question posed above is the one I think Buchanan offers, albeit implicitly: the system of
overnment, at least in the social contract theory that gives rise to it, is the system of clubs. It’s just a special case.

I have focused on the cost of a monopoly governance organ: constitutional ineffectiveness. However, a monopoly gov-
rnance organ also provides some benefits. For example, when governance is polycentric, provision must be made for, and
esources must be spent on, somehow integrating, or at least making governance operable in the context of, different con-
titutional rules associated with each governance organ. To address conflicts between a customer of club A and a customer
f club B, clubs A and B must reach some agreement ex ante about how they will handle such conflicts.

In the world we live in this problem also exists. Nations don’t share constitutional rules or governance organs. So they
ave to make provisions for dealing with, for instance, international criminals. Extradition treaties are one way they do this.
ecause of federalism, in the United States this problem also exists, and is solved, between states and even municipalities.

The obstacle that competing governance organs pose is readily surmountable. Indeed, it’s surmounted all the time. Still,
t’s not free to do so.

If the network-type benefits of having everyone in society under the same constitutional contract and governance organ
re sufficiently large, we  might expect individuals to be willing to trade off some constitutional effectiveness to capture
hese benefits. In this case the system of clubs will look like the system of government. Given the choice individuals will
ontract with one governance organ instead of many.

Similarly, precisely because of their “publicness,” public goods aren’t profitable to produce unless multiple persons share
he costs of producing them. If such goods are totally non-rival, it makes sense for every person to be a member of the same
lub that produces them. Here, too, we get a situation in which economic considerations whittle the potential polycentrism
n the system of clubs down to the monocentrism that exists in the system of government. In practice the two  systems look
he same.

Unlike the second answer to my  question about why  society doesn’t organize via the system of clubs instead of the system

f government, I find this answer intelligible. But it’s wrong for two reasons.

First, while network-type benefits in governance are certainly positive (I wouldn’t anticipate many clubs with only a
andful of people if the system of clubs were permitted to flourish), I’m skeptical about how large they are given the ease

13 Thus the emphasis on rules in much of the important scholarship in constitutional political economy is incomplete. In addition to answering the
uestion of what rules we  would like to have (see, for instance, Brennan and Buchanan, 1985), we  must answer the question of what rules are incentive
ompatible and thus self-enforcing. The latter is a subset of the former.



308 P.T. Leeson / Journal of Economic Behavior & Organization 80 (2011) 301– 308

with which international trading partners, for example, resolve contractual disputes worth tens of millions of dollars despite
being from completely different legal systems (see, for instance, Benson, 1990; Leeson, 2008b).  Most important, given the
diversity of rules and means of conflict resolution we  observe even under the limited federalism that exists in the United
States, I’m doubtful whether, if given the choice, individuals really would choose to live under a more homogenous set of
rules to capture network-type benefits.

Second, virtually all public goods, though non-rival to a point, become rivalrous past that point when congestion sets in.
Thus there is a positive cost to admitting another person to a club providing such a good. This cost means that the optimal
club size – the size contracting individuals would choose – is finite. If society is sufficiently small, a single public goods
provider may  still result. But for any reasonable sized population, this suggests that multiple clubs would emerge.
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